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I. POLICY
This policy describes TBD Agency’s process for obtaining informed consent prior to initiating telemental health services and educating children/youth and their families/caregivers as well as practitioners and providers on patient rights when participating in telemental health services and ensuring those rights are respected. The objective is to promote an understanding of and compliance with informed consent provisions and patients’ rights among all stakeholders in compliance with all applicable state and federal rules and regulations. 
II. DEFINITIONS
	Term
	Definition

	Distant or “Hub” Site
	The distant secure location at which the practitioner rendering the service using telemental health technology is located.

	General Confidentiality Rules
	Unless otherwise specified by law, a health care provider may not reveal confidential information about a patient without the patient’s permission. When the patient is a minor, the right to control the disclosure of health information generally follows the right to consent independently to the underlying health service that is the subject of the information. Federal law gives a minor the right to authorize the disclosure of health information if the minor consented to the health service in accordance with state law. In addition, when a parent agrees that his or her minor child can have a confidential relationship with a health professional, the minor is entitled to control the health information pertaining to any service provided within the scope of that confidential relationship.Generally speaking, therefore, when a minor consents to health care, the information relating to that care may not be disclosed without the minor’s permission.

	Informed Consent
	Lack of informed consent means the failure of the person providing the professional treatment or diagnosis to disclose to the patient such alternatives thereto and the reasonably foreseeable risks and benefits involved as a reasonable medical, dental or podiatric practitioner under similar circumstances would have disclosed, in a manner permitting the patient to make a knowledgeable evaluation.

	Informed Consent for Minors
	Generally, the New York statute states that children under the age of eighteen are minors. And, when the patient is a minor, consent for his medical treatment must be obtained from the parent or legal guardian. There are some exceptions:

· If there is an emergency and the person is in need of medical attention, and an attempt to secure consent would result in delay of treatment which would increase the risk to a person’s life or health, parental consent is not necessary.
· If a person is married or has borne a child, they can give consent for themselves as well as for the child.
· If a person is pregnant or sexually active, or has questions relating to sexual behavior, the person can give their own consent to the care and treatment rendered, e.g., abortion, contraception or treatment of STDs.
· Any person in a parental relationship to the child (as defined by the statute) may give consent for the immunization of a child, unless this person knows the child’s parent objects to the immunization.
· A minor may also consent for treatment or testing in other limited situations, e.g., for HIV testing and treatment, voluntary out-patient mental health assessment and treatment under certain circumstances, and a 17-year old may consent to give blood.
· Any medical provider who acts in good faith, based on the representation by a person that he is eligible to consent, shall be deemed to have received effective consent.

	Informed Consent for Minors Seeking MH Treatment
	A minor’s right to receive mental health treatment without a parent’s consent depends on the type of treatment sought: outpatient treatment, where a minor is living at home and visits the mental health care provider for treatment only, or inpatient treatment, where a minor resides in the hospital or mental health care center.

A minor who knowingly and voluntarily seeks mental health services can access treatment, including medication, without parental consent if any one of the following conditions applies:

· A parent or guardian is not reasonably available to consent

· Parental involvement would be detrimental to the course of treatment

· The parent or guardian has refused to give consent and a physician determines that treatment is necessary and in the best interest of the minor

If none of these circumstances apply, New York law requires the consent of a parent or guardian for outpatient mental health treatment.

	Originating or “Spoke” Site
	A site where the recipient is physically located at the time mental health services are delivered by means of telemental health services, within the State of New York, or another temporary location outside the State. These include, but are not limited to, the following:

· Licensed clinics

· OPWDD day and residential programs

· Private physician or dentist’s offices located within NYS

· Public, private, and charter schools located within NYS

· School-age childcare programs located within NYS

· Child daycare centers located within NYS

· The member’s place of residence located within NYS or other temporary location within or outside the state

	NY Statewide Health Information Network
	The NY Statewide Health Information Network is an electronic information-sharing platform for health care providers, health plans, governmental entities, and others. The state regulations governing the network define “minor consent patient information” as “patient information relating to health care of a patient under 18 years of age for which the patient provided his or her own consent as permitted by law, without a parent’s or guardian’s permission.” The state regulations go on to say that no entity participating in the Statewide Health Information Network may “disclose minor consent patient information to the minor’s parent or guardian without the minor’s authorization.” Thus, in New York, a health care provider, plan, or government entity that participates in the Statewide Health Information Network (as most do or soon will) needs the written authorization of a minor patient before disclosing information to a parent about a health service for which the minor gave legal, independent consent. 

	Telehealth
	Telehealth is defined as the use of electronic information and communication technologies to deliver health care to patients at a distance. Medicaid-covered services provided via telehealth include assessment, diagnosis, consultation, treatment, education, care management and/or self-management of a Medicaid member. Telephone conversations, e-mail or text messages, and facsimile transmissions between a practitioner and a Medicaid member or between two practitioners are not considered telehealth services and are not covered by Medicaid when provided as standalone services. Remote consultations between practitioners, without a Medicaid member present, including for the purposes of teaching or skill building, are not considered telehealth and are not reimbursable. The acquisition, installation, and maintenance of telecommunication devices or systems is not reimbursable.

	Telemental Health
	The use of two-way real-time interactive audio and video equipment to provide and support mental health services at a distance. Such services do not include a telephone conversation, electronic mail message, or facsimile transmission between a provider and a recipient, or a consultation between two professionals or clinical staff.

	Telemental Health Technologies
	Interactive technology that is used to transmit data between the originating spoke and distant/hub sites.


III. LEGAL/CONTRACT REFERENCES
· Final Draft VFCA Health Facilities License Guidelines, 05/01/18

· NYPHL § 2805-d

· NYS SSL Section 390

· Sections 7.09 and 31.02, and 31.04 of the Mental Hygiene Law

· Section 2999-dd of the NYS PHL

· NYCRR 14 Part §596

· 45 CFR Parts 160 and 164 (HIPAA)

IV. PROCEDURES

General Requirements

Informed Consent

Prior to the commencement of telemental health services, children/youth and their families/caregivers must be afforded the opportunity to provide informed consent, including the right to refuse such services and to be apprised of the available alternatives. Such alternatives may include delays in service, the need to travel, and/or the risks associated with refusing telemental health services or the risks associated with receiving telemental health services in a location outside of a clinical setting. This informed consent may be incorporated into the formal consent process for in-person care or conducted as a separate process. Specifically:

· The member must be provided with basic information about telemental health services, including both benefits and risks, and must provide his or her informed consent to participate in services utilizing this technology. Such consent must be documented in the medical record.
· For minors under age 18, such information shall be shared with and informed consent obtained from the member’s parent or guardian. 
· Patients, or a minor patient’s parent or guardian, must be informed how to verify a telemental health practitioner’s professional license. 
· The patient and/or the patient’s parent/guardian has the right to refuse to participate in telemental health services, in which case evaluations must be conducted in-person by appropriate clinicians. 
· Telemental health sessions must not be recorded without the participant’s/guardian’s consent.
Patient Rights

Agencies/practitioners authorized to provide telemental health services are required to ensure that each individual receiving such services (and his or her authorized representative, as applicable) are informed of the following information:
· The role and license information of the telemental health practitioner at the distant/hub site, as well as the role and license information of qualified mental health professional staff at the originating/spoke site who will be responsible for follow-up or ongoing care.

· The location of the distant/hub site as well as the answers to any questions the member/representative may have regarding the equipment, technology, protocols, etc.

· The right to have appropriately trained staff immediately available to the patient while receiving telemental health service in case of emergency or other needs.

· The identities of all parties who will be present at each end of the telemental health transmission.
· If the patient is a minor, the patient and his or her parent or guardian must be given the opportunity to provide input regarding who will be in the room with the patient when telemental health services are provided.

Please see “Definitions” above for additional information on NYS informed consent provisions for minors under the age of 18. Also see Policy and Procedure “HS-07, Authorization and Consent.”
Protocols 
(Note: This section to be revised/modified as appropriate by individual VFCAs based on facility staffing, resources, systems, and other factors.)
· Patient Rights: Prior to the initiation of telemental health services, the practitioner or other authorized individual must ensure that the youth/representative understands the process and protocols, practitioner qualifications, and his or her rights, including the right to refuse to participate in telemental health.  
· Informed Consent: TBD staff members must provide all potential recipients of telemental health services with a candid and comprehensive briefing on the benefits and risks of these services and obtain his or her informed consent to participate. For recipients under age 18 or anyone otherwise incapable of providing informed consent, such information will be shared with and informed consent obtained from the youth’s authorized representative. Such consent must be documented in the participant’s medical record.

· Staff Training: All licensed/certified clinical staff members and other applicable Agency personnel and contractors involved in the provision of telemental health services must successfully complete comprehensive training and education on the relevant rules and regulations governing such services and demonstrate competency.

Responsibilities

· Service Delivery: Licensed and qualified practitioners will directly provide telemedicine services to children/youth who have been fully informed of the benefits and risks of such services and have given informed consent. Such services will be provided in compliance with all applicable rules and regulations and documented in the participant’s clinical record.

· Compliance: The Compliance Officer and other designated staff members are responsible for ensuring that telemental health services are provided in compliance with all applicable rules and regulations.

· Quality: The Director of QM is responsible for closely monitoring the provision of services and maintaining all relevant data and quality metrics and generating regularly scheduled and ad hoc updates and reports to senior management and regulatory agencies as required and/or requested.

· Finance: The Finance Officer or designated representative is responsible for submitting telemental health claims to the State or to the appropriate MCO in accordance with regulatory guidelines, as applicable, for reimbursement. 
V. CROSS REFERENCES
· CFTSS-SO-02, Participant Rights and Protections

· CFTSS-Tele-01, General Requirements for Telemental Health Services

· CFTSS-Tele-07, Best Practices

· CFTSS-Tele-08, Initial Feasibility Assessments

· CFTSS-Tele-11, Training Protocols

· HS-QI-02, Provider Credentials and Maintenance
· HS-07, Authorization and Consent
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