
Public comment will be received until: 60 days after publication of this
notice.
Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job Impact Statement
Statements and analyses are not submitted with this notice because the
proposed rule is within the definition contained in section 102(2)(a)(ii) of
the State Administrative Procedure Act.

Workers’ Compensation Board

PROPOSED RULE MAKING

NO HEARING(S) SCHEDULED

Telehealth

I.D. No. WCB-09-23-00019-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:

Proposed Action: Addition of section 325-1.26 to Title 12 NYCRR.

Statutory authority: Workers’ Compensation Law, sections 117 and 141

Subject: Telehealth.

Purpose: Provides the option for telehealth visits in some circumstances.

Text of proposed rule: A new section 325-1.26 of Title 12 NYCRR is
hereby added to read as follows:

325-1.26. Telehealth.
(a) Definitions. Telehealth shall mean treatment by physicians, podia-

trists, psychologists, nurse practitioners, physician assistants, and
licensed clinical social workers authorized by the Chair to provide treat-
ment and care under the Workers’ Compensation Law (hereinafter “Au-
thorized Medical Provider”) using two-way audio and visual electronic
communication, or audio only.

(1) When rendering medical treatment or care via telehealth, an Au-
thorized Medical Provider must be available for an in-person clinical
encounter with the claimant should such in-person encounter be medically
necessary. This means the Authorized Medical Provider must be able to
meet the claimant at the Authorized Medical Provider’s office within a
reasonable travel time and distance from the claimant’s residence.

(2) Telehealth must be used in accordance with this section and any
applicable New York State Medical Treatment Guideline incorporated by
reference under section 324.2 of this Title.

(3) Authorized Medical Providers shall bill using the applicable
Evaluation and Management code 99212 using Modifier 95 when services
are rendered by telehealth using two-way audio and visual communication.
When services are rendered by audio only in accordance with section 325-
1.8 of this Title, the Authorized Medical Provider shall use Modifier 93.
Place of service Code 10 shall be used when services are rendered while
patient is in their home. Place of service code 02 shall be used when ser-
vices are rendered while patient is in a healthcare setting that is not their
home. When completing the report of treatment, the Authorized Medical
Provider shall identify the address from which they rendered Medical Care
via telehealth as the Authorized Medical Provider’s business address.

(b) Treatment via telehealth.
(1) Treatment by Board-authorized physicians, podiatrists, nurse

practitioners, and physician assistants under the Official New York Work-
ers’ Compensation Medical Fee Schedule as incorporated by reference in
section 329-1.3 of this Title or the Official New York Workers’ Compensa-
tion Podiatry Fee Schedule as incorporated by reference in section 343.2
of this Title may be rendered by telehealth following an initial in-person
clinical encounter when medically appropriate and subject to the follow-
ing restrictions:

(i) Acute and Subacute phases of injury or illness. Within the first
three months following the date of injury or illness, use of telehealth shall
be at the clinical discretion of the treating physician, podiatrist, nurse
practitioner, or physician assistant, except that at least every third clinical
encounter must be an in-person assessment by the treating physician,
podiatrist, nurse practitioner, or physician assistant.

(ii) Chronic phase of injury or illness. When more than three
months has passed from the date of injury or illness, use of telehealth shall
be at the clinical discretion of the treating physician, podiatrist, nurse
practitioner, or physician assistant, except that there must be an in-person
assessment by the treating physician, podiatrist, nurse practitioner, or
physician assistant, no less than every three months unless or until such
provider has determined the patient has reached Maximum Medical

Improvement (MMI) and has stated that the impairment or disability status
is permanent and unlikely to change.

(iii) Injury or illness at MMI. When the claimant is in the chronic
phase of injury or illness as defined in subparagraph (ii) of this paragraph
and the treating physician, podiatrist, nurse practitioner, or physician as-
sistant’s opinion is that the claimant has reached MMI and the patient’s
impairment or disability status is permanent and unlikely to change, use
of telehealth shall be at the discretion of the treating physician, podiatrist,
nurse practitioner, or physician assistant, except that there must be an in-
person assessment by such provider at least annually.

(2) Treatment by Board-authorized psychologists and licensed clini-
cal social workers under the Official New York Workers’ Compensation
Behavioral Health Fee Schedule as incorporated by reference in section
333.2 of this Title may be rendered by telehealth when medically appropri-
ate and in accordance with applicable Medical Treatment Guidelines us-
ing the following codes:

(i) New patient Evaluation and Management codes 99201-99204.
(ii) Psychotherapy combination codes and crisis codes: 90832-

90834, 90836-90840, 90853.
(iii) Group therapy: 90853. The number of patients participating in

a group therapy session via telehealth shall not exceed the number that
would otherwise be permissible if the group therapy session had been held
in person and does not require that every participant in the group therapy
session be a workers’ compensation claimant.

(iv) Remote behavioral health visits should be limited to those situ-
ations when there is no benefit to in-person services (versus remote ser-
vices) or when an in-person office visit poses an undue risk or hardship on
the patient. The reason for the use of a remote telehealth visit should be
documented with each use of a telehealth visit.

(3) Treatment rendered by Board-authorized chiropractors, acupunc-
turists, physical therapists, and occupational therapists under the Official
New York Workers’ Compensation Chiropractic Fee Schedule as incorpo-
rated by reference in section 348.2 of this Title and the Official New York
Workers’ Compensation Acupuncture and Physical Therapy and Oc-
cupational Therapy Fee Schedule as incorporated by reference in section
329-4.2 of this Title may not be rendered via telehealth.

(c) Medically appropriate for telehealth means that an in-person physi-
cal examination of the claimant is not needed in order to assess the
claimant’s clinical status, need for further diagnostic testing, appropriate
treatment, or the determination of causal relationship or level of disability.
The terms and factors referenced in this subdivision use medical terms of
art in the context of best medical practice and are parameters by which
providers should prospectively determine whether an in-person physical
examination is necessary and should not be the basis of a denial by carri-
ers, self-insured employers, or third-party administrators.

(1) Factors where an in-person physical examination may not be nec-
essary and therefore treatment by telehealth may be medically appropriate
include but are not limited to:

(i) Management of chronic conditions where the Authorized Medi-
cal Provider has previously conducted a medically appropriate and
comprehensive in-person assessment of the patient and condition and is
fully familiar with the applicable medical history.

(ii) Discussion of test results.
(iii) Counseling about diagnostic and therapeutic options.
(iv) Dermatology, for visits not requiring palpation or biopsy of a

lesion to accurately diagnose or treat the condition.
(v) Prescriptions for medication, subject to the limitations in

paragraph (2) of this subdivision.
(vi) Nutrition counseling.
(vii) Mental health counseling, for which in-person assessment of

body movements, postures, and other nonverbal cues is not needed for ac-
curate diagnosis, treatment, or interim assessment of a condition or the
potential adverse side-effects of a medication.

(viii) Other clinical scenarios as may be prescribed in Medical
Treatment Guidelines or other related Board communications.

(2) Factors that indicate an in-person physical examination is neces-
sary and treatment via telehealth is not medically appropriate include but
are not limited to:

(i) Health concerns that require a procedure.
(ii) Abdominal pain, chest pain, clinically altered mental status,

any situation in which it appears the claimant may pose a risk to
themselves or others, severe headache, signs or symptoms of a stroke, or
any other clinical presentation that is generally accepted as requiring in-
person, emergent or urgent medical assessment, and for which in-person
resources (e.g. regional hospital emergency departments or free-standing
urgent care centers, as may be clinically appropriate) are readily
available.

(iii) Eye or vision complaints.
(iv) Highly nuanced or multiple complex health concerns requiring

an in-person examination to assess subtle interactions between co-
morbidities or medications.
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(v) Any situation in which an in-person physical exam might rea-
sonably impact the accuracy, quality, or certainty of the Authorized Medi-
cal Provider’s assessment, treatment, or recommendations.

(vi) Any situation where an in-person physical examination is
needed to assess disability or range of motion, including but not limited to
strength testing, formal range of motion testing, assessment of joint stabil-
ity, nuanced orthopedic and/or neurologic testing, spirometry or pulmo-
nary function testing, or exercise tolerance testing.

(vii) Any physical therapy, occupational therapy, or chiropractic
services utilizing physical modalities other than instruction on range of
motion or strengthening exercises.

(viii) Any other clinical scenarios as may be prescribed in Medical
Treatment Guidelines or other related Board communications.

(ix) Assessment of causal relationship for an injury or illness un-
less an in-person physical examination is not necessary to make the deter-
mination of causal relationship, in which case the Authorized Medical
Provider must specifically articulate in the medical record why an in-
person examination was not necessary in order to make a determination
of causal relationship.

(3) Notwithstanding any of the factors listed in paragraph (1) of this
subdivision, the following procedures or situations are not medically ap-
propriate for telehealth:

(i) Urine drug testing.
(ii) The initial prescription of long-term medications or follow-up

monitoring of those medications without periodic in-person evaluation.
(iii) Where the nature of treatment set forth in the Medical Treat-

ment Guidelines necessitates an in-person examination.
(iv) Assessment of permanent disability.
(v) Any other clinical scenarios as may be outlined by the Board in

Medical Treatment Guidelines or other related Board communications.
(vi) The patient lacks suitable technology or equipment necessary

to conduct the telehealth visit.
(vii) The patient has physical and/or cognitive challenges that would

be a barrier to an effective telehealth visit (without the assistance of an-
other individual).

(viii) The patient has expressed a preference for an in-person visit,
as well as a willingness and capability to travel to an in-person visit.

(d) Independent Medical Examinations (IMEs) are not treatment under
the Workers’ Compensation Law. Accordingly, IMEs conducted pursuant
to section 300.2 of this Title and section 137 of the Workers’ Compensa-
tion Law, may be conducted via telehealth when all parties of interest
consent to such telehealth examination, and the independent medical
examiner is not offering an opinion on permanent impairment.

Text of proposed rule and any required statements and analyses may be
obtained from: Heather MacMaster, NYS Workers’ Compensation Board,
Office of General Counsel, 328 State Street, Schenectady, NY 12305,
(518) 486-9564, email: regulations@wcb.ny.gov

Data, views or arguments may be submitted to: Same as above.

Public comment will be received until: 60 days after publication of this
notice.

This rule was not under consideration at the time this agency submitted
its Regulatory Agenda for publication in the Register.

Regulatory Impact Statement
1. Statutory Authority: WCL § 117(1) authorizes the Chair of the Work-

ers’ Compensation Board (Board) to adopt reasonable rules consistent
with, and supplemental to, the provisions of the WCL.

2. Legislative Objectives: The proposal allows telehealth visits in some
circumstances to help further the goals of the Workers’ Compensation
Law to provide quality and efficient care to injured workers.

3. Needs and Benefits: The proposal allows telehealth visits in some cir-
cumstances to replace in person visits to authorized providers when medi-
cally appropriate. During the COVID-19 pandemic, the Board has adopted
several emergency measures to provide for telehealth visits for social
distancing purposes. The Board has seen these emergency measures work
efficiently and effectively to provide care for injured workers, and adopt-
ing a permanent regulation addressing when telehealth may be used would
be beneficial to injured workers and provide convenience to providers
wishing to utilize telehealth when treating injured workers in accordance
with the proposal.

The Board has drafted several iterations of permanent telehealth propos-
als over the last several months. Each published proposal received many
comments expressing various concerns – many of them about requiring
every third visit to be in person, especially in the behavioral health arena.
In response to these comments and additional discussion internally at the
Board, this proposal seeks to strike a balance addressing those concerns
and ensuring telehealth remains beneficial to the injured worker. The pro-
posal requires different stages of illness/injury to have different standards
for when telehealth by some providers may be appropriate, based on clini-
cal recommendations from the Board’s Medical Director’s Office. The

proposal also provides for a different framework for Board-authorized
psychologists and licensed clinical social workers in recognition that these
types of treatment are inherently different.

4. Costs: The proposal is not expected to impact costs, especially since
the proposal is permissive – telehealth is not required but is allowed if the
certain conditions are met.

5. Local Government Mandates: The proposed amendments do not
impose any program, service, duty, or responsibility upon any county, city,
town, village, school district, fire district, or other special district.

6. Paperwork: The proposal does not require additional paperwork be-
yond the existing requirements for authorized providers. The proposal
simply allows treatment to be rendered via telehealth when medically ap-
propriate in certain circumstances.

7. Duplication: The proposal does not duplicate other regulatory
initiatives.

8. Alternatives: An alternative would be to not file a proposal address-
ing telehealth. However, based on the success of the COVID-19 emer-
gency adoptions regarding telehealth, the proposal to add permanent
telehealth options is expected to increase the efficiency and quality of care
for injured workers.

9. Federal Standards: There are no applicable Federal Standards.
10. Compliance Schedule: The proposal will be effective upon publica-

tion of a Notice of Adoption in the State Register.

Regulatory Flexibility Analysis
A Regulatory Flexibility Analysis is not required because the proposal will
not have any adverse economic impact or impose any new reporting,
recordkeeping or other compliance requirements on small businesses or
local governments. The proposal provides the option for telehealth visits
in some circumstances.

Rural Area Flexibility Analysis
A Rural Area Impact Statement is not required because the proposal will
not have any impact rural areas. The proposal provides the option for
telehealth visits in some circumstances.

Job Impact Statement
A Job Impact Statement is not required because the proposal will not have
any impact on jobs or employment opportunities. The proposal provides
the option for telehealth visits in some circumstances.
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