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The following counties of have population of 200,000 or greater, and
towns with population densities of 150 person or fewer per square mile,
based upon the United States Census estimated county populations for
2010:

Albany County Monroe County Orange County

Broome County Niagara County Saratoga County
Dutchess County Oneida County Suffolk County
Erie County Onondaga County

Reporting, Recordkeeping, and Other Compliance Requirements; and
Professional Services:

As the proposed regulations largely clarify existing responsibilities and
duties among regulated entities and individuals, no additional recordkeep-
ing, compliance requirements, or professional services are expected. With
respect to mandating syndromic surveillance reporting during an outbreak
of a highly infectious communicable disease, hospitals are already report-
ing syndromic surveillance data regularly and voluntarily. Additionally,
the requirement for local health departments to continually report to the
Department during an outbreak is historically a practice that already
occurs. With respect to clinical laboratories, they must already report com-
municable disease testing results using the ECLRS and must also im-
mediately report communicable diseases pursuant to PHL § 2102.

Costs:

As the proposed regulations largely clarify existing responsibility and
duties among regulated entities and individuals, no initial or annual capital
costs of compliance are expected above and beyond the cost of compli-
ance for the requirements currently in Parts 2, 405 and 58.

Economic and Technological Feasibility:

There are no economic or technological impediments to the rule
changes.

Minimizing Adverse Impact:

As the proposed regulations largely clarify existing responsibility and
duties among regulated entities and individuals, any adverse impacts are
expected to be minimal. The Department, however, will work with local
health departments to ensure they are aware of the new regulations and
have the information necessary to comply.

Rural Area Participation:

Due to the emergent nature of COVID-19, parties representing rural ar-
eas were not consulted. If these regulations are proposed for permanent
adoption, all parties will have an opportunity provided comments during
the notice and comment period.

Job Impact Statement

The Department of Health has determined that this regulatory change will
not have a substantial adverse impact on jobs and employment, based
upon its nature and purpose.

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Utilization Reviews
L.D. No. HLT-16-23-00018-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:

Proposed Action: Amendment of sections of 505.2, 506.5 and Part 511 of
Title 18 NYCRR.

Statutory authority: Social Services Law, sections 20(3)(d), 34(3)(f), 363-
a(2) and 365-g

Subject: Utilization Reviews.

Purpose: To decrease the administrative burden on enrolled Medicaid fee-
for-service members and providers.

Text of proposed rule: Subdivision (i) of section 505.2 is amended to read
as follows:

(i) Utilization [threshold] review. (1) [This subdivision describes the
utilization threshold that t]7he department has established utilization re-
view for physician and clinic services. Part [503] 51/ of this Title
authorizes the department to establish a system for utilization [threshold]
review for specific provider service types including physician and clinic
services. Part [503]517/ also describes [the application of the utilization
threshold,] the services and procedures excluded from the utilization
[threshold]review for all provider service types [subject to a threshold, the
method for obtaining an exemption from or increase in the utilization
threshold, notices, and the right to a fair hearing in certain situations.
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(2) General rules. The department will pay for up to 14 physician and
clinic service encounters in a benefit year. As used in this subdivision, the
term clinic means hospital outpatient departments, free-standing diagnostic
and treatment centers and hospital emergency rooms. As used in this
subdivision, the term encounter is defined as follows:

(i) all medical care, services and supplies received during a visit
with a physician, a physician’s assistant, a specialist or a specialist’s assis-
tant, unless excluded by paragraph (3) of this subdivision; or

(ii) all medical care, services and supplies received during a visit
to a clinic certified under Article 28 of the Public Health Law, unless
excluded by paragraph (3) of this subdivision].

(2[3]) Exclusions. In addition to those services and procedures gener-
ally excluded from any utilization [threshold]review by Section
[503.4]511.2 of this Title, the following services are excluded from the
utilization [threshold]review established by this subdivision:

(i) Physician services.

(a) anesthesiology services; and

(b) psychiatric services.

(ii) Clinic services.

(a) mental health services, alcoholism treatment services, and
[mental retardation and]developmental disability treatment services
provided in clinics certified under Article 28 of the Public Health Law or
Article 31 of the Mental Hygiene Law;

(b) ambulatory services ordered by a qualified practitioner;

(c) services provided in a [physically handicapped children’s
program]speech and hearing clinic program for children with physical dis-
abilities; and

(d) services provided in an [physically handicapped
children’sJamputee center for children with physical disabilities.

[(4) The department will pay for services provided in hospital emer-
gency rooms as emergency services; however, each encounter counts as
one service unit under the utilization threshold established by this
subdivision.]

Section 506.5 is amended to read as follows:

506.5 Utilization [threshold]review. (a) [This section describes the
utilization threshold that the department has established for dental services
and supplies.] Part [503]5/1 of this Title authorizes the department to es-
tablish a system for utilization [threshold]review for specific provider
types, including dental services and supplies. Part [503]5// also describes
the [application of utilization thresholds,] services and procedures
excluded from the utilization [threshold]review for all provider service
types [subject to a threshold, the method for obtaining an exemption from
or increase in the utilization threshold, notices, and the right to a fair hear-
ing in certain situations.

(b) General rule. The department will pay for up to three dental service
encounters in a benefit year. For purposes of this section, each discrete
visit to a dentist or to a dental clinic is one encounter, regardless of the
number of services provided or procedures performed during the visit].

Part 511 is renamed to read as follows:

Part 511 - MEDICAL CARE - UTILIZATION [THRESHOLDS] RE-
VIEW

Section 511.1 is amended to read as follows:

Section 511.1 Utilization [thresholds] review. (a) In accordance with
section 365-g of the Social Services Law, the department [has established]
may implement utilization [thresholds] reviews which apply to certain
care, services, and supplies for medical assistance (MA) recipients.
Utilization [thresholds] review [are annual service limitations which are
established by the department based upon provider service type.-
Utilization thresholds are designed to promote] evaluates the appropriate-
ness [use] and quality of [services] medical assistance, and safeguards
against unnecessary utilization of care and services, [consistent with qual-
ity care.] including post-payment review process to develop and review
beneficiary utilization profiles, provider services profiles and exceptions
criteria to correct misutilization practice of beneficiaries and providers;
and for referral to the Office of the Medicaid Inspector General where
suspected fraud, waste or abuse are identified in the unnecessary or inap-
propriate use of care, service or supplies.

[(b) Within a benefit year, as defined in section 511.4 of this Part, the
MA program will pay for care, services and supplies provided to eligible
recipients up to and including the number of service units established as a
utilization threshold for the particular provider service type. A service unit
is defined as one encounter, procedure, or formulary code, depending upon
the provider service type.

(c) After a recipient has reached the utilization threshold established for
a particular provider service type, the MA program will not pay for ad-
ditional care, services or supplies for that provider service type unless one
of the following conditions is satisfied:

(1) the department has exempted the recipient from the utilization
threshold;

(2) the department has granted the recipient an increase in the utiliza-
tion threshold;
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(3) the provider certifies that the care, services, or supplies were
furnished to address an urgent medical need. An urgent medical need ex-
ists when a patient has an acute or active medical problem which, if left
untreated, could reasonably result in an increase in the severity of the
symptoms of the problem, an increase in the patient’s recovery time, or a
medical emergency; or

(4) the provider certifies that the care, services or supplies were
furnished to address a medical emergency. Emergency services are medi-
cal care, services or supplies provided after a sudden onset of a medical
condition manifesting itself by acute symptoms of sufficient severity that
the absence of immediate medical treatment could reasonably result in
serious impairment of bodily functions, serious dysfunction of a bodily
organ or body part, or would otherwise place the recipient’s health in seri-
ous jeopardy.

(d) The utilization thresholds for select provider service types are set
forth in sections 511.10 through 511.13 of this Part.]

Section 511.2 is repealed, and section 511.3 is renumbered as section
511.2

511.2 Excluded services. Utilization [thresholds] reviews do not apply
to the following services:

(a) services furnished by or through a managed care program to persons
enrolled in and receiving medical care from such program. Managed care
programs include health maintenance organizations, preferred provider
plans, physician case management programs or other managed medical
care programs recognized by the Department;

(b) services otherwise subject to prior approval or prior authorization;

(c) reproductive health and family planning services including: diagno-
sis, treatment, drugs, supplies, and related counseling furnished or
prescribed by a physician or under a physician’s supervision;

(d) until September 1, 1992, services provided by or under the direction
of a primary provider under the recipient restriction program, as estab-
lished by section 360-6.4 of this Title;

(e) methadone maintenance treatment services;

(f) services provided by private practitioners on a fee-for-service basis
to inpatients in general hospitals certified under Article 28 of the Public
Health Law or Article 31 of the Mental Hygiene Law and residential health
care facilities;

(g) hemodialysis services;

(h) obstetrical services provided by a physician, hospital outpatient
department, or free-standing diagnostic and treatment center-certified
under Article 28 of the Public Health Law; or

(i) services provided through or by referral from a preferred primary
care provider designated pursuant to Section 2807(12) of the Public Health
Lawl[.],

(j) services provided pursuant to a court order; or

(k) services provided as a condition of eligibility for any other public
program, including but not limited to public assistance.

Sections 511.4, 511.5, 511.6, 511.7, 511.8, 511.9, 511.10, 511.11,
511.12,511.13, and 511.14 are repealed.

Text of proposed rule and any required statements and analyses may be
obtained from: Katherine Ceroalo, DOH, Bureau of Program Counsel,
Reg. Affairs Unit, Room 2438, ESP Tower Building, Albany, NY 12237,
(518) 473-7488, email: regsqna@health.ny.gov

Data, views or arguments may be submitted to: Same as above.

Public comment will be received until: 60 days after publication of this
notice.

This rule was not under consideration at the time this agency submitted
its Regulatory Agenda for publication in the Register.

Regulatory Impact Statement

Statutory Authority:

Social Services Law (“SSL”) section 363-a and Public Health Law
(“PHL”) section 201(1)(v) provide that the Department is the single state
agency responsible for supervising the administration of the State’s medi-
cal assistance (“Medicaid”) program and for adopting such regulations,
not inconsistent with law, as may be necessary to implement the State’s
Medicaid program. The State’s Medicaid program includes utilization
review authorized by SSL § 365-g, as amended by Chapter 55 of the Laws
of 2022. The Department may promulgate regulations necessary to carry
out the program’s objectives, which includes the review of services for ne-
cessity and appropriateness or where there are suspected cases of fraud,
waste or abuse by providers or members. The proposed amendment to the
utilization regulation is within the Department’s statutory rulemaking
authority as it sets forth a required framework to ensure the best use of
care, services, and supplies.

Legislative Objectives:

The Legislature’s objective in amending SSL § 365-g was to lessen the
administrative burden on providers and members who would otherwise
need to submit requests for overrides of service limits. This will eliminate
potential barriers to care.

Needs and Benefits:

The current regulation must be amended to conform to statutory amend-
ments to Social Services Law § 365-g, as amended by Chapter 57 of the
laws of 2022. § 365-g as amended decreased the administrative burden on
enrolled fee-for-service Medicaid members and providers by eliminating
utilization thresholds as service limits, while meeting the federal regula-
tory requirements at 42 CFR Part 456, Subparts A and B through continued
utilization monitoring in a post-payment review process, with referral to
the OHIP pre-payment Provider on Review Program, and to the Office of
the Medicaid Inspector General (OMIG) where suspected fraud, waste or
abuse are identified in the unnecessary or inappropriate use of care, ser-
vices or supplies by members or providers. The monitoring of service
utilization has moved from a prospective to a retrospective function and
removes the requirement for provider-submitted increase requests, thereby
eliminating the administrative burden and interruption of service delivery
to members and providers who formerly had to request increases to benefit
limits upon reaching the previous utilization thresholds.

Costs:

Costs to Regulated Parties:

There will be no additional costs to private regulated parties because of
the proposed regulation.

Costs to State Government:

As reflected in the State’s fiscal year 2022-23 budget, there is no
increase in Medicaid expenditures anticipated because of the proposed
regulation.

Costs to Local Government:

There will be no additional costs to local governments because of the
proposed regulation.

Costs to the Department of Health:

There will be no additional administrative cost to the Department of
Health.

Local Government Mandates:

The proposed regulation does not impose any new programs, services,
duties or responsibilities upon any county, city, town, village, school
district, fire district or other special district.

Paperwork:

The proposed regulations do not impose any reporting requirements on
fiscal intermediaries or other entities. This will result in a decrease in
paperwork for enrolled providers and members.

Duplication:

The proposed regulation does not duplicate any existing federal, state,
or local regulations.

Alternatives:

As discussed above, the Legislature has determined that there is a need
to decrease the administrative burden on those enrolled in the fee-for-
service Medicaid program. Accordingly, the alternative of not taking this
regulatory action was rejected.

Federal Standards:

The proposed regulations do not exceed any minimum federal standards.

Compliance Schedule:

There is no compliance schedule imposed by this amendment, which
shall be effective upon publication of a Notice of Adoption.

Regulatory Flexibility Analysis

No Regulatory Flexibility Analysis is required pursuant to section 202-
(b)(3)(a) of the State Administrative Procedure Act. The proposed amend-
ment does not impose an adverse economic impact on small businesses or
local governments, and it does not impose reporting, recordkeeping or
other compliance requirements on small businesses or local governments.

Rural Area Flexibility Analysis

A Rural Area Flexibility Analysis for these amendments is not being
submitted because the amendments will not impose any adverse impact or
significant reporting, recordkeeping or other compliance requirements on
public or private entities in rural areas. There are no professional services,
capital, or other compliance costs imposed on public or private entities in
rural areas as a result of the proposed amendments.

Job Impact Statement

A Job Impact Statement for these amendments is not being submitted
because it is apparent from the nature and purposes of the amendments
that they will not have a substantial adverse impact on jobs and/or employ-
ment opportunities.
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Long Island Power Authority

Public Service Commission

NOTICE OF ADOPTION

Time of Day Rates for Residential Electric Customers

L.D. No. LPA-51-22-00007-A
Filing Date: 2023-03-31
Effective Date: 2023-03-31

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: The Long Island Power Authority adopted modifications to
its Tariff for Electric Service to create a Time-of-Day (TOD) rate as the
standard (opt-out) rate for residential electric service beginning in 2024.

Statutory authority: Public Authorities Law, section 1020-f(u) and (z)
Subject: Time of Day rates for residential electric customers.

Purpose: To give customers bill savings opportunities, lower system costs,
and support New York’s clean energy transition.

Text of final rule: The Trustees of the Long Island Power Authority
(“LIPA” or the “Authority”) approved changes to the Tariff for Electric
Service to create a Time of Day (“TOD”) rate that will become the stan-
dard rate for residential non-heating service beginning in 2024. TOD rates
provide opportunities for customers to manage their bills and promote the
efficient use of the electric system, reducing costs to all customers and
reducing carbon emissions.

As adopted, LIPA’s residential customers may opt out of the TOD rate
at any time and remain on (or return to) a non-time-differentiated rate.
Existing full service non-heating customers will be transitioned to the res-
idential TOD rate during 2024, unless they choose to opt out of the
transition. Customers wishing to try the rate before the transition will be
permitted to opt into the residential TOD rate during the fourth quarter of
2023 as the billing software and enrollment processes become available.
Any customer who is enrolled in the new TOD rates will receive a rate
“guarantee” for up to one year, meaning that if the customer would have
paid less on the non-TOD rate, they will be credited the difference when
they unenroll from TOD or at the end of 12 months, whichever occurs
first.

Final rule as compared with last published rule: Substantive revisions
were made in Leaf 188B, E and 34F-2.

Text of rule and any required statements and analyses may be obtained

from: John Little, Long Island Power Authority, 333 Earle Ovington Blvd.,
Suite 403, Uniondale, NY 11553, (516) 719-9807, email:
tariffchanges @lipower.org

Revised Regulatory Impact Statement

A revised regulatory impact statement is not submitted with this notice
because the rule is within the definition contained in section 102(2)(a)(ii)
of the State Administrative Procedure Act.

Revised Regulatory Flexibility Analysis

A revised regulatory flexibility analysis is not submitted with this notice
because the rule is within the definition contained in section 102(2)(a)(ii)
of the State Administrative Procedure Act.

Revised Rural Area Flexibility Analysis

A revised rural area flexibility analysis is not submitted with this notice
because the rule is within the definition contained in section 102(2)(a)(ii)
of the State Administrative Procedure Act.

Revised Job Impact Statement

A revised job impact statement is not submitted with this notice because
the rule is within the definition contained in section 102(2)(a)(ii) of the
State Administrative Procedure Act.

Assessment of Public Comment

An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(a)(ii) of the
State Administrative Procedure Act.
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PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Electric Metering Equipment
LD. No. PSC-16-23-00009-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed Action: The Commission is considering a petition filed by Ritz
Instrument Transformers, Inc. to use the VEF15-09 instrument transformer
in electric metering applications in New York State.

Statutory authority: Public Service Law, section 67(1)

Subject: Electric metering equipment.

Purpose: To ensure that consumer bills are based on accurate measure-
ments of electric usage.

Substance of proposed rule: The Public Service Commission (Commis-
sion) is considering a petition filed on February 14, 2023, by Ritz Instru-
ment Transformers, Inc., to use its 15-kilovolt voltage class instrument
transformer of the type VEF15-09 (Device) in electric metering applica-
tions in New York State.

The Device is a potential instrument transformer cast in cycloa-
liphatic epoxy resin. The Commission requires new types of electric
meters and metering equipment, used to measure a customer’s electric
usage, conform to the requirements of 16 NYCRR Part 93 and be ap-
proved by the Commission before being used for customer billing
purposes.

The full text of the petition and the full record of the proceeding
may be reviewed online at the Department of Public Service web page:
www.dps.ny.gov. The Commission may adopt, modify or reject, in
whole or in part, the action proposed, and may resolve related matters.
Text of proposed rule and any required statements and analyses may be
obtained by filing a Document Request Form (F-96) located on our
website http://www.dps.ny.gov/f96dir.htm. For questions, contact: John
Pitucci, Public Service Commission, 3 Empire State Plaza, Albany, New
York 12223-1350, (518) 486-2655, email: john.pitucci @dps.ny.gov
Data, views or arguments may be submitted to: Michelle L. Phillips, Sec-
retary, Public Service Commission, 3 Empire State Plaza, Albany, New
York 12223-1350, (518) 474-6530, email: secretary @dps.ny.gov
Public comment will be received until: 60 days after publication of this
notice.

Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job Impact Statement

Statements and analyses are not submitted with this notice because the
proposed rule is within the definition contained in section 102(2)(a)(ii) of
the State Administrative Procedure Act.

(23-E-0085SP1)

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Marginal Cost of Service Studies
L.D. No. PSC-16-23-00010-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed Action: The Commission is considering a Whitepaper filed by
Department of Public Service Staff that makes various recommendations
for the preparation of Marginal Cost of Service studies to be conducted by
the State’s major utilities.

Statutory authority: Public Service Law, sections 4(1), 5(1), (2), 65 and
66

Subject: Marginal Cost of Service studies.

Purpose: To identify appropriate inputs and methodologies for preparing
Marginal Cost of Service studies.

Substance of proposed rule: The Public Service Commission (Commis-
sion) is considering a Whitepaper, filed by Department of Public Service



